SERVED: June 1, 2000
NTSB Order No. EA-4843

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

| ssued under del egated authority (49 C F. R 800. 24)
on the 1st day of June, 2000

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE- 15915
V.

BROCK M WEI DNER

Respondent .

N N N N N N N N N N N N N N

ORDER DI SM SSI NG _APPEAL

The Adm nistrator has noved to dism ss the appeal filed by
the respondent in this proceedi ng because it was not, as required
by Section 821.57(b) of the Board’s Rules of Practice,® perfected
by the filing of a tinely appeal brief by May 18, 2000; that is,
wthin 5 days after he filed, on May 13, a notice of appeal from

'Section 821.57(b), 49 C.F.R Part 821, provides, in
pertinent part, as follows:

8§ 821.57 Procedure on appeal.
*

* * * *

(b) Briefs and oral argunent. . . . Wthin 5 days after
the filing of the notice of appeal, the appellant shall file
a brief with the Board and serve a copy on the other
parties. . . . Appeals may be dism ssed by the Board on its
own initiative or on notion of a party. . .in cases where a
party fails to perfect the notice of appeal by filing a
tinmely brief.
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the law judge’s May 12 decision.? The motion, to which
respondent has filed an answer, will be granted.

In response to the notion to dism ss, respondent asserts, in
effect, that he assuned, consistent with his understandi ng of the
practice in some other, unspecified federal proceedings, that he
did not need to include Saturdays or Sundays in calculating the
time limts for filing a notice of appeal or an appeal brief.
However, the Board’s rule, without referencing the issue of
weekend days, clearly states that the appeal brief nust be filed
within five days after the notice is filed.® Mreover, the | aw
judge specifically advised the respondent at the concl usion of
the hearing that a brief to perfect any appeal nust be filed
“Wwthin five days after the date on which the Notice of Appeal is
filed” (Transcript at p. 451).* Respondent’s disregard of this
advice in favor of unverified assunptions about the requirenents
of the Board’s rules does not provide legal justification for his
| ate subm ssion of an appeal brief.

Wt hout good cause to excuse a failure to file a tinely
appeal brief, a party’s appeal wll be dism ssed. See
Adm ni strator v. Hooper, 6 NISB 559 (1988). Board precedent has
[ong held that an unfounded error in determ ning a due date does
not constitute good cause. See, e.g., Admnistrator v. Near, 5
NTSB 994 (1986).

°The | aw judge affirmed an energency order of the
Adm ni strator that revoked respondent’s airman nedi cal
certificate. The order alleged that respondent did not neet the
medi cal standards of 14 C.F.R 88 67.107(b)(2), 67.207(b)(2), or
67.307(b)(2) of the Federal Aviation Regulations, 14 CFR Part 61,
because he had received a verified positive drug test result
(THC) during a pre-enploynent drug screen.

%See also, Rule 821.10, 49 C.F.R Part 821, which expressly
states that “Saturdays, Sundays, and | egal holidays for the Board
shall be conputed in the calculation of time in all energency
cases...”. Respondent, an attorney, was furnished a copy of the
Board’'s rules of practice.

“Si nce respondent filed his notice of appeal by facsimile on
May 13, his brief was due on May 18, not four days |ater on My
22.
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ACCORDI NAY, IT IS ORDERED THAT:
1. The Admnistrator's notion to dismss is granted; and

2. The respondent's appeal is dismissed.”

Ronald S. Battocchi
General Counse

®Respondent’s request for additional tine to file a brief in
response to the Admnistrator’s reply brief is dismssed as noot.



